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Terms of Reference 

1. That the documents from the Independent Commission Against Corruption and Mr Breen 
relating to the disputed claim of privilege on certain documents seized from the parliamentary 
office of Mr Breen, tabled by the President on 24 February 2004, be referred to the Privileges 
Committee for inquiry and report. 

2. That for the purposes of its inquiry the Committee have access to the privileged material in the 
custody of the Clerk. 

3. That the Committee recommend to the House which of the disputed material falls within the 
scope of proceedings in Parliament, according to the resolution of the House of 4 December 
2003. 

 
These terms of reference were referred to the Committee by the Hon. Michael Egan, MLC 

(Minutes of the Proceedings of the Legislative Council, No. 40, Wednesday 25 February 2004, item 10) 
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Chair’s Foreword 

I am pleased to present the report of the Committee’s second inquiry into parliamentary privilege and 
the seizure of documents by the ICAC.  

This report should be read in the context of the Committee’s December 2003 report entitled 
Parliamentary privilege and seizure of documents by ICAC (Report 25). That report addresses important 
questions concerning the powers of investigative bodies such as the ICAC to seize documents under 
search warrant in the light of the rights and immunities conferred by parliamentary privilege, and in 
particular Article 9 of the Bill of Rights 1689. The Committee’s report found that privileged documents 
are immune from seizure and recommended procedures to be adopted for resolution of the matter at 
hand. Following the tabling of that report, the Legislative Council adopted procedures for the 
determination of which of the documents seized by ICAC fall within the scope of proceedings in 
Parliament. The documents were consequently examined and dealt with in accordance with the 
resolution of the House. This report deals with a dispute which has arisen as to the status of a small 
number of those documents. The Committee’s findings and recommendations appear on pages 10 and 
11.  

I would like to thank my fellow Committee members for their constructive participation and 
contributions during the inquiry. I would also like to thank the Clerk of the Parliaments, Mr John 
Evans, and the Deputy Clerk and Clerk to the Committee, Ms Lynn Lovelock, for their invaluable 
advice and expertise during the inquiry, and direction of the research and drafting of the report. I 
would also like to thank the Committee secretariat, Mr David Blunt, Ms Velia Mignacca and Ms Janet 
Williams for their efforts. 

 

 

 

 

The Hon Peter Primrose MLC 
Chair 
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Summary of Recommendations 

Finding 1 Page 10 
That the documents contained in the suspension file, together with the 13 letters from computer 
files were retained by Mr Breen for purposes of or incidental to the transacting of parliamentary 
business. 

Finding 2 Page 10 
That having been retained for purposes of or incidental to the transacting of parliamentary 
business the documents fall within the scope of ‘proceedings in Parliament” for the purposes of 
Article 9. 

Recommendation Page 11 
That the House uphold the claim of privilege by Mr Breen in relation to the suspension file and 
13 letters from computer files disputed by the ICAC. 

 

 

 



 
STANDING COMMITTEE ON PARLIAMENTARY PRIVILEGE AND ETHICS 

 

 Report 28 – March 2004 1 

1. Background to the inquiry 

1.1 On 3 October 2003 officers of the Independent Commission Against Corruption (ICAC) 
executed a search warrant at the Parliament House office of the Hon Peter Breen MLC. 
During the execution of the search warrant, the officers seized a quantity of documents, as 
well as two computer hard drives, and Mr Breen’s laptop computer. 

1.2 Issues arising from the execution of the search warrant, and the manner in which the seized 
material was subsequently handled, have been the subject of previous inquiry by this 
committee.1 During the course of that inquiry the committee considered the nature and 
purpose of parliamentary privilege, and in particular the application of Article 9 of the Bill 
of Rights, and the nature of contempt of parliament. The committee also examined the 
question of appropriate protocols and procedures relating to the execution of search 
warrants and the protection of documents subject to parliamentary privilege. 

1.3 The committee recommended the adoption of procedures to be followed in relation to 
determining whether documents seized by the ICAC were, in fact, subject to parliamentary 
privilege and thereby immune from seizure.2 It also recommended procedures for the 
resolution of disputes concerning the status of documents for which privilege had been 
claimed. 

1.4 The committee reported its findings and recommendations to the House on 3 December 
2003. The following day the House adopted the committee’s findings, although a 
subsequent amendment made later that day meant that any documents deemed to be 
subject to parliamentary privilege, rather than being returned immediately to the member 
concerned, were to be retained by the Clerk until the House otherwise decides, with a copy 
only being made available to the member.3 

1.5 The resolution of the House required the ICAC to return the seized material to the 
President by 5.00 pm on Friday 5 December 2003, to be kept in the possession of the 
Clerk. The documents were to be examined in the joint presence of Mr Breen, the Clerk 
and a representative from the ICAC by 5.00 pm on Friday 19 December 2003, with the 
member and Clerk to identify material falling within the scope of proceedings in 
parliament. A list of material considered to be within the scope of proceedings in 
parliament was to be then provided to both Mr Breen and the ICAC, with any material 
identified as not being subject to privilege being made immediately available to the ICAC. 

1.6 The ICAC was given a reasonable time to dispute the claim of privilege on any material, by 
informing the President of such in writing. In the event of a dispute the President was to 
immediately inform Mr Breen, and to inform the House at its next sitting. Under the terms 
of the resolution it was open to Mr Breen to provide written reasons in support of his 
claim. 

                                                           
1  Legislative Council Standing Committee on Parliamentary Privilege and Ethics, Parliamentary privilege and seizure 

of documents by ICAC, Report No. 25, dated December 2003. 
2  Ibid., p. 44. 
3  Legislative Council Minutes of Proceedings No. 38, 4 December 2003, item 20, pp 495-497; item 26, p. 503. 

The full text of the resolution is reproduced as Appendix 1 



LEGISLATIVE COUNCIL 

Parliamentary privilege and seizure of documents by ICAC No. 2 
 

2 Report 28 - March 2004 

1.7 According to the resolution of the House of 4 December 2004, the seized material was 
returned to the President on 5 December 2003. The material was subsequently examined 
by Mr Breen, the Clerk and a representative of the ICAC. On 17 December 2003 all 
material not considered to be privileged was returned to the ICAC. On 19 January 2004 
two lists of privileged documents prepared by the Clerk were provided to Mr Breen and the 
ICAC. 

1.8 On 20 January 2004, the Commissioner of the ICAC wrote to the President, disputing the 
claim of privilege on certain documents (Appendix 2). Mr Breen responded on 10 February 
2004, providing written reasons in support of his claim (Appendix 3). Under the resolution 
of the House of 4 December 2003, these letters were tabled in the House at its next sitting 
on 24 February 2004,4 and the matter was set down for consideration as a matter of 
privilege the following day. 

1.9 On Wednesday 25 February 2004, when the matter was called on, the Leader of the 
Government referred the disputed material to this committee, for recommendation as to 
which of the disputed material falls within the scope of proceedings in parliament, 
according to the resolution of the House of 4 December 2003.5 

2. Dispute concerning status of documents 

2.1 In their correspondence to the President on 20 January 2004 the ICAC dispute the claim of 
privilege in relation to a suspension file containing various correspondence regarding a 
motor vehicle accident case from 1998, and to certain other correspondence regarding the 
same case held electronically. The Commission argues that these documents were created 
as a result of Mr Breen acting as a private solicitor in the matter, and not in the course of 
his role as a member of Parliament. The Commission maintains “[t]hey were not created 
for the purpose of any “proceedings in Parliament” but rather for the purposes connected 
with litigation”.6 

2.2 On 10 February 2004 Mr Breen responded in writing to the President, confirming his claim 
for privilege in respect of the disputed documents. Mr Breen confirms that the documents 
do relate to a motor vehicle accident which occurred prior to his election to Parliament, 
and that he had acted and had continued to act as legal counsel for one of the litigants both 
before and following his election to Parliament. However, in his submission he maintains 
that he retained the file and documents, and continued to do legal work following his 
election “for the purpose of informing myself and in anticipation of debate in the House 
regarding the Motor Accidents Compensation Bill 1999 and amendments”.7 

2.3 Mr Breen also argues that while the debate on the Motor Accidents Compensation Bill 
1999 occurred early in the case, he nonetheless maintained a watching brief on the 
implementation of the legislation as a member of the Standing Committee on Law and 

                                                           
4  Ibid., No.39, 24 February 2004, item 10, p. 523. 
5  Ibid., No.40, 25 February 2004, item 10, p. 544. 
6  Correspondence from Mr John Pritchard, Solicitor to the Commission to the President, dated 20 January 

2004. 
7  Submission from Mr Breen to the President, dated 10 February 2004, p. 1. 
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Justice, which was given an ongoing role of oversighting the Motor Accident Authority. In 
his submission he details various debates in the House and hearings of the Committee 
where he had used the case, as well as documents arising from the case to inform himself in 
relation to the operation of the Motor Accident Authority. In particular he states: 

Privilege attaches to the file, in my opinion, both in the purpose for which the file was 
intended to be used when I brought it into the Parliament and in the way I actually 
used it. The dominant purpose was always to assist me to articulate the issues involved 
when motor vehicle accidents are litigated in the courts. I was opposed to litigation as 
a way of resolving motor vehicle accident claims and the … file reminded me of the 
problems and directed my thinking towards the need for a statutory authority.8 

2.4 The submission also details other debates in relation to legislation before the House,9 as 
well as a question put to the Attorney General in October 2003, where the information in 
the file was used to inform his speech.10 

2.5 At its meeting on 5 March 2004, the committee resolved to invite further submissions from 
both the ICAC and Mr Breen in relation to the committee’s terms of reference. These 
submissions were received by the committee on 8 March (Appendix 4) and 10 March 2004 
(Appendix 5), respectively. 

2.6 The ICAC maintains that the material in dispute was collected for and used for civil 
litigation. In the Commission’s opinion, the primary purpose for which the material was 
collected by and provided to Mr Breen was for the purposes connected with such litigation. 
They argue that the fact that Mr Breen may have used some of the knowledge he gained as 
a result of acting in the matter to better inform himself in parliamentary debates does not 
qualify the actual file and documents as “proceeding in parliament” for the purposes of 
Article 9. They conclude that the question whether any part of such material is 
subsequently used in proceedings in Parliament is immaterial, citing Erskine May’s 
Parliamentary Practice (21st edition) at pp 132 –133 and R v Grassby (1992) 55 A Crim R 
419. 

2.7 In his submission to this committee, Mr Breen agrees with the ICAC that the file was 
created for the purposes connected with litigation. However, he argues that the purpose 
for which a document is created is only one of two related criteria to be considered in 
deciding whether the document is covered by parliamentary privilege. In the present case 
he argues that rather than the purpose for which a document was created being the 
deciding factor, the test should be the purpose for which it was retained. He cites the 
submission from the Clerk of the Parliaments to this committee during its inquiry into the 
execution of a search warrant on his parliamentary offices11, as well as evidence to this 
committee from Mr Skehill, Solicitor, in the same inquiry,12 and argues that in applying the 
same principles which were applied in December 2003, when this committee found that 

                                                           
8  Ibid., p. 2. 
9  Specifically, the Crimes (Sentencing Procedure) Amendment (Standard Minimum Sentencing) Bill 2002, and the Courts 

Legislation Further Amendment Bill 2002. 
10  Submission from Mr Breen to the President, dated 10 February 2004, p. 2. 
11  Submission, dated 7 November 2003, p. 9. 
12  Evidence, 10 November 2003, p. 19. 
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the ICAC had no authority to seize from Mr Breen’s parliamentary offices material within 
the scope of proceedings in Parliament, the documents in the present case must necessarily 
fall within the scope of proceedings in Parliament. 

3. Parliamentary privilege, Article 9 and proceedings in parliament13 

3.1 Parliamentary privilege refers to the powers and immunities possessed by individual 
Houses of Parliament, their members and other participants in parliamentary proceedings, 
without which they could not perform their functions. These powers and immunities have 
been recognised at law as necessary to enable parliament to perform its functions (of 
legislating, debate and scrutiny of the executive) free from undue and oppressive challenge 
or interference from outside bodies. Of most relevance to this inquiry is the immunity of 
freedom of speech in parliament. 

3.2 The immunity of freedom of speech in parliament is declared in Article 9 of the Bill of 
Rights 168914: “That the freedom of speech and debate or proceedings in Parliament ought 
not to be impeached or questioned in any court or place outside of Parliament.” The 
immunity enhances deliberative democracy and responsible government by ensuring that 
members and other participants in parliamentary proceedings (such as witnesses giving 
evidence to parliamentary committees) can speak freely, without fear that what they say will 
later be held against them in court, or that they will be the subject of threat or reprisals 
from the executive. 

3.3 In order for actions or material to be protected by Article 9 they must fall within the scope 
of “proceedings in parliament.” The term includes not only the formal transaction of 
business in a House of Parliament or a parliamentary committee (such as debating, moving 
motions, asking and answering questions, the giving of evidence by witnesses and the 
tabling of documents) but also matters sufficiently connected with, or ancillary to, the 
transaction of such business. The term has never been comprehensively and exhaustively 
interpreted by the courts. However, section 16(2) of the Parliamentary Privileges Act 1987 
(Cth) goes some way towards clarifying the meaning of the term, providing that: 

For the purposes of the provisions of Article 9 of the Bill of Rights, 1688 as applying 
in relation to the Parliament, and for the purposes of this section, ‘proceedings in 
Parliament’ means all words spoken and acts done in the course of, or for the 
purposes of or incidental to, the transacting of the business of a House or of a 
committee, and, without limiting the generality of the foregoing, includes: 

(a) the giving of evidence before a House or a committee and evidence so given; 

(b) the presentation or submission of a document to a House or a committee; 

(c) the preparation of a document for purposes of or incidental to the 
transacting of any such business; and 

                                                           
13  For a more detailed discussion of these issues see: Standing Committee on Parliamentary Privilege and Ethics, 

Report No 25, Parliamentary privilege and seizure of documents by ICAC, December 2003, pp 4-17. 
14  Which applies in NSW by virtue of the Imperial Acts Application Act 1969 (NSW). 
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(d) the formulation, making or publication of a document, including a report, by 
or pursuant to an order of a House or a committee and the document so 
formulated, made or published.15 

4. Relevant tests to be applied to determine the status of the documents 

4.1 In order to determine whether or not the documents in question fall within the scope of 
“proceedings in Parliament”, the Committee has sought to identify appropriate tests to 
apply to the documents. In developing such tests the Committee drew upon a range of 
relevant judicial and parliamentary authorities.  

4.2 The overarching requirement for material to fall within the scope of “proceedings in 
parliament” is for there to be a clear link established between the matters and the 
transaction of parliamentary business: 

• In its wider sense ‘proceedings in Parliament’ has been used to include matters 
connected with, or ancillary to, the formal transaction of business.16 

• [Article 9 applies to] activities which have a close formal link with the business to be 
transacted in the House or in a select committee.17   

• … one should have regard to not mere reasonable possibilities but to the immediate 
intentions of the actor … and to the degree of proximity between that transaction 
and proceedings that are taking place or are about to take place or have just taken 
place in the House.18 

4.3 The clearest link arises where documents have been brought into existence for the 
purposes of or incidental to the transaction of parliamentary business: 

[For privilege to apply] you would have to show that there is some link between the 
documents and some proceedings in Parliament, or at least some strong potential link 
….19 

… If it is predominantly for the purpose of proceedings in Parliament, it is 
protected.20 

4.4 However, a link may also be effectively established by the use or retention of the 
documents for the purposes of or incidental to the transaction of parliamentary business: 

                                                           
15  The definition of “proceedings in Parliament” in section 16(2) of the Parliamentary Privileges Act 1987 (Cth) is 

particularly important for the purposes of this inquiry: as outlined above the resolution of the House 4 
December 2003 specifically required the material in question to be examined to ascertain which of it fell 
within the scope of ”proceedings of Parliament” as defined in section 16(2). 

16  Quoted in New South Wales Branch of the Australian Medical Association v Minister for Health and Community Services 
(1992) 26 NSWLR 114 at 123. 

17  D McGee(Clerk of the New Zealand Parliament), Parliamentary Practice in New Zealand, 2nd ed., 1994, p. 475. 
18  S. A. De Smith, “Parliamentary Privilege and the Bill of Rights” (1958) 21 Modern Law Review 465 at 480. 
19  Harry Evans (Clerk of the Australian Senate), Evidence, 10 November 2003, p. 3. 
20  Ibid. 
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Privilege may be attracted by the retention of a document for a relevant purpose, but 
that is because the retention for such a purpose is itself an act forming part of the 
proceedings.21 

4.5 The Committee does not accept the contention of the ICAC that the use of material, 
created for a purpose other than the transaction of parliamentary business, is immaterial to 
the issue of whether it falls within the scope of “proceedings in parliament.” The ICAC’s 
view relies upon a passage from the 21st edition of Erskine May22 and the decision of Allen J 
in the matter of R v Grassby.23 However, these references are concerned with the position 
of the constituent in sending material to a member, rather then the use or retention of 
material by a member. In the Grassby case, the member who was sent the material in 
question did not have any intention to use the material and there was not even a remote 
connection between the provision of the document to the member and any actual or 
potential proceedings in parliament. Furthermore, in the words of the Clerk of the 
Australian Senate, Grassby relies on “a collection of judgments some of which are mutually 
contradictory and one of which was expressly repudiated by the Parliamentary Privileges Act 
1987” and “cannot be taken to be an authoritative exposition of the immunity of freedom 
of speech in Parliament.”24 The passage relied upon from Erskine May has also been 
criticised by the Clerk of the Australian Senate as not justified by the authorities upon 
which it is purportedly based.25 

4.6 The retention of documents is directly relevant to the documents the subject of this 
inquiry. This issue was considered in detail by the Queensland Court of Appeal, in the 
matter of O’Chee v Rowley.26 The Court found that the retention of a document was “an act 
done … for the purposes of or incidental to the transacting of [parliamentary business].” 
The reasoning of the court involved both an objective assessment of the cogency of the 
claim that the documents in question were retained for “proceedings in parliament” and 
reliance on the evidence of the senator as to his subjective intention in retaining the 
documents. In view of the significance of this decision for the matter at hand, the 
reasoning of the court is extracted below: 

… Bringing documents into existence for such purposes [ie purposes of or incidental 
to the transacting of any business of a House]; or for those purposes, collecting or 
assembling them; or coming into possession of them are therefore capable of 
amounting to ‘proceedings in Parliament’…27 

…if documents like these came into the possession of Senator O’Chee and he 
retained them with a view to using them, or the information they contain, for the 

                                                           
21  In the matter of the Board of Inquiry into Disability Services [2002] ACTSC 28 at para 22. 
22  Erskine May’s Treatise on The Law, Privileges, Proceedings and Usage of Parliament, 21st edition, Butterworths, 

London, 1989, pp 132-133. 
23  (1991) 55 A Crim R 419. 
24  Advices to the Senate Committee of Privileges from the Clerk of the Senate and Senior Counsel, March 1988 to April 2002, 

August 2002, pp 74-75. 
25  Ibid, p71. 
26  O’Chee v Rowley (1997) 150 ALR 209. It should be noted that although this was a decision of the Queensland 

Court of Appeal, leave to appeal against the decision to the High Court was refused. 
27  At p. 215. 
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purpose of Senate questions or debate on a particular topic, then it can fairly be said 
that his procuring, obtaining or retaining possession of them were ‘acts done … for 
purposes of or incidental to the transacting of business’ of that House. Although ‘acts 
done’ is not specially apt to describe what happens when a possibly unsolicited 
document arrives through the mail or by some other forms of communication, a 
member who becomes aware that the document has arrived and elects to keep it for 
purposes of transacting business in the House, may properly be said to have done an 
‘act’ or ‘acts’ for purposes of, or incidental to, the transacting of that business.28 

[privilege is attracted if] the member or his or her agent does some act with respect to 
it for the purposes of transacting business within the House….29 

…Some of the documents … bear dates from and after 3 July 1995 (which is after 19 
June 1995 when the [relevant] ‘business’ … was last discussed …). The question may 
be posed of how such documents could attract privilege after that business had 
apparently ceased to be transacted. But, although a stage may be reached after which 
the preparation, receipt or retention of documents cease to be acts connected with or 
incidental to that or any other business being or to be transacted, it is evident that in 
many instances the line cannot automatically be drawn at the last occasion on which 
the matter was raised in the House. The possibility of further debate on the same 
subject in future may provide a reason for supposing that privilege continues to attach 
to documents received and retained or other acts done with the relevant.30  

The expression ‘purposes’ in section 16(2)(c) inevitably introduces an element of 
subjectivity or intention which, in terms of that provision, must have existed at the 
time the documents were prepared. If it is necessary to go further and find some 
independent basis or reason for concluding that they were so prepared, it is in my 
opinion enough to say that recording and compiling notes of information supplied 
and writing letters on a particular subject in anticipation of imminent discussion or 
debate on the same subject in the Senate is what one would normally expect a 
member of parliament to do before speaking on that topic in the House. Perhaps item 
25 described as ‘Internal memo from Diane to Senator O’Chee 6.6.95’ may not 
precisely fit that description; but, if it was created or came into existence, as the 
senator swears, for purposes of transacting Senate business, there is no good reason 
for doubting that it too satisfies the requirements of s 162(c).31 

4.7 Based upon these authorities, the Committee has applied the following tests to the 
documents in dispute to determine whether or not they fall within the scope of 
proceedings in parliament: 

                                                           
28  At p. 209. 
29  Ibid. 
30  At pp. 209-210. 
31  At pp. 208-209. 
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(1) Were the documents brought into existence for the purposes of32 or incidental 
to the transacting of business in a House or a committee?  

□  YES → falls within ‘proceedings in Parliament’.33 

□  NO →  move to question 2. 

(2) Have the documents been subsequently used for the purposes of or incidental 
to the transacting of business in a House or a committee? 

□  YES → falls within ‘proceedings in Parliament’.34 

□  NO →  move to question 3. 

(3) Have the documents been retained for the purposes of or incidental to the 
transacting of business in a House or a committee? 

□  YES → falls within ‘proceedings in Parliament’. 

□  NO →  does not fall within ‘proceedings in Parliament’. 

5. Analysis of the documents in question and their status 

5.1 The documents in question are one suspension file and 13 letters from computer files. The 
suspension file consists of a collection of 30 documents relating to a motor vehicle accident 
on 27 July 1998 involving injuries to a particular person, which was the subject of civil 
litigation in which Mr Breen acted as solicitor for that person (for some time).35 The 13 
letters from computer files are concerned with the same civil litigation. 

5.2 Having examined a detailed list of the documents in question and considered both the 
initial submissions to the President, and the subsequent submissions to the Committee, 
from the ICAC and Mr Breen, the Committee has applied the tests outlined above to the 
documents in question. 

Were the documents brought into existence for the purposes of or incidental to the transacting of business in a House or a 
committee?  

5.3 The answer to this question is no. The documents in question were not brought into 
existence for the purposes of or incidental to the transaction of parliamentary business. Mr 
Breen acknowledges this: “As the ICAC rightly points out… the file was created for 
purposes connected with litigation.”36 

                                                           
32  In this test, the expression ‘for the purposes of’ includes ‘or predominantly for the purposes of’. 
33  Because the creation of the document was ‘an act done … for the purposes of or incidental to the transacting 

of the business of the House or of a committee’. 
34  Because the use of the document was ‘an act done in the course of, or for the purposes of or incidental to the 

transacting of the business of the House or of a committee’. 
35  The suspension file also includes what appears to be one misfiled document, being a memorandum from 

another Member of the Legislative Council to his colleagues concerning leave of absence. 
36  Submission, 10/3/2004, p 1. 
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Have the documents been subsequently used for the purposes of or incidental to the transacting of business in a House or a 
committee? 

5.4 The answer to this question is that some of the documents in question do appear to have 
been used for the purposes of proceedings in the House or a committee.  

5.5 Mr Breen has identified 3 occasions on which he referred to the case or used material in 
the suspension file in speeches or questions in the House: 

I also used material in the file for my speech to the House on the House on the Crimes 
(Sentencing Procedure) Amendment (Standard Minimum Sentencing) Bill 2002. I spoke to the 
bill on 20 November 2002 and in the speech I said:… 

I referred to the case a month earlier in debate on the Courts Legislation Further 
Amendment Bill 2002. In a speech dated 4 September 2002 I said:… 

This speech and my correspondence with the Chief Justice about the case prompted a 
question in the House on 23 October 2002. I asked the Attorney General the 
following question:…37  

5.6 Although Mr Breen has not sought to identify specific documents within the suspension 
file which were used in these speeches and questions, there are a number of documents 
within the file which are readily identifiable with the relevant parliamentary proceedings.38 

Have the documents been retained for the purposes of or incidental to the transacting of business in a House or a 
committee? 

5.7 As outlined above, the retention of documents for the purposes of or incidental to the 
transacting of business in a House or a committee is “an act done in the course of, or for 
the purposes of or incidental to the transacting of business of a House or a committee”.39 
It is therefore the act of retention which is critical to this test, rather than the nature of the 
documents themselves and the documents need to considered in the context in which they 
have been retained rather than being separated and dealt with individually.40 In considering 
a claim that documents had been retained for the purposes of or incidental to the 
transacting of business in a House or a committee, it is necessary to consider both the 
cogency of the claim and the intention of Member in retaining the documents. 

5.8 In relation to the cogency of Mr Breen’s claim, Mr Breen has identified 3 speeches in the 
House concerning the Motor Accidents Compensation Bill 1999, and 3 committee hearings in 
relation to the review of the exercise of the functions of the Motor Accidents Authority 

                                                           
37  Letter to the President, 10/2/2004, pp 2-3.  
38  There are 8 identifiable items within the suspension file that appear to be directly relevant to and to have 

been used in these speeches and questions. These items include correspondence with the Chief Justice of 
NSW, the Attorney General and others about the decision making of judges and the availability of 
information about the success rate of appeals from decisions of District Court judges. 

39  O’Chee v Rowley (1997) 150 ALR 209. 
40  Mr Breen has also argued that the dividing up of the documents in the suspension file would be a “futile 

exercise”: “Only the totality of the file, that is, all the documents viewed together, could be said to influence 
my thinking in anticipation of debate on the motor accidents legislation.” Submission, 10/3/04, p 3. 
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and Motor Accidents Council, in which he has “used the … file to inform me…”41 Mr 
Breen also states that he used the suspension file “to assist me to articulate the issues 
involved when motor vehicle accidents are litigated in the courts” and that “the … file 
reminded me of the problems and directed my thinking…”42 The Committee accepts that 
Mr Breen has established an objective basis for his claim that the documents were retained 
for the purposes of or incidental to the transacting of business in a House or a committee. 

5.9 In relation to Mr Breen’s intention in retaining the documents, he has stated in his 
submission to this Committee that “the … documents were retained for the purpose of 
informing me about proceedings in Parliament and were used specifically for that 
purpose.”43 This is a clear and unequivocal statement as to Mr Breen’s subjective intention 
in retaining the documents. The Committee accepts that Mr Breen would have been aware 
of the implications of making such a statement in a submission to the Legislative Council’s 
Standing Committee on Parliamentary Privilege and Ethics.44 The Committee accepts Mr 
Breen’s statement that it was his intention to retain the documents in question for the 
purposes of or incidental to proceedings in a House or a committee. 

5.10 The committee therefore finds: 
 
 Finding 1 

That the documents contained in the suspension file, together with the 13 letters from 
computer files were retained by Mr Breen for purposes of or incidental to the transacting of 
parliamentary business. 

 
 
 Finding 2 

That having been retained for purposes of or incidental to the transacting of parliamentary 
business the documents fall within the scope of ‘proceedings in Parliament” for the purposes 
of Article 9. 

 

 

                                                           
41  Letter to the President, 10/2/2004, p 2. 
42  Ibid. 
43  Submission, 10/3/2004, p 3. 
44  Including such a statement in a submission to the Committee may be seen as equivalent to the swearing of an 

affidavit by Senator O’Chee as relied upon in the case of O’Chee v Rowley (1997) 150 ALR 208-209. 
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5.11 The committee therefore recommends: 
 

 Recommendation 

That the House uphold the claim of privilege by Mr Breen in relation to the suspension file 
and 13 letters from computer files disputed by the ICAC. 
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Appendix  1 Resolution of the House, dated 4 
December 2003 
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Matter of privilege—Seizure of documents of Mr Breen by the Independent Commission 
Against Corruption 
 
Resolution of the House (Minutes of Proceedings of the Legislative Council No. 38, Thursday 4 December 2003, item 20 and item 
26.) 
 
1. That this House acknowledges the role and function of the Independent Commission Against Corruption (referred 

to as the ICAC) is to investigate allegations of corrupt conduct of public officials, including Ministers of the Crown 
and members of Parliament. 

 
2. That the functions of the ICAC in investigating corrupt conduct are subject to section 122 of the Independent 

Commission Against Corruption Act 1988, which provides: 
 

Nothing in this Act shall be taken to affect the rights and privileges of Parliament in relation to the 
freedom of speech, and debates and proceedings, in Parliament. 
 

3. That article 9 of the Bill of Rights 1689 is fundamental to the powers, rights and immunities of Parliament, and is 
recognised as the central parliamentary privilege – that is, the freedom of speech and debate in parliamentary forums, 
and the limitation of the uses which the courts of law and other extra-parliamentary bodies may make of evidence of 
parliamentary proceedings. 

 
4. That the justification for the powers and immunities possessed by Houses of Parliament is that they are necessary for 

the Houses, their members, and officers, to function effectively, and that without them, members would be severely 
hampered in their ability to carry out their parliamentary duties, and the Houses would be unable to properly 
scrutinise the actions of the executive. 

 
5. That representative democracy can flourish only when citizens can communicate freely with a member of Parliament 

and in the knowledge that the actions of members in the conduct of proceedings in Parliament will go unchallenged 
by outside interference or intimidation. 

 
6. That proceedings in Parliament will inevitably be hindered, impeded or impaired if documents forming part of 

proceedings in Parliament are vulnerable to compulsory seizure. 
 
7. That this House accepts and adopts the findings in the report of the Standing Committee on Parliamentary Privilege 

and Ethics, dated December 2003, that in executing a search warrant on the parliamentary office of Mr Breen on 
Friday 3 October 2003, the ICAC seized at least one document within the scope of proceedings in Parliament. 

 
8. That this House acknowledges that the Standing Committee on Parliamentary Privilege and Ethics has been unable 

to reach an agreement with the ICAC in relation to the procedures which should be adopted to ensure that the 
privileges of this House are upheld concerning the documents seized in the execution of the search warrant. 

 
9. That this House affirms that the House is the appropriate forum for resolution of issues of parliamentary privilege 

concerning documents and things seized by search warrant from the parliamentary office of Mr Breen. 
 
10. That this House therefore resolves: 
 
 (1) That all documents and things (referred to as material) seized from Mr Breen’s parliamentary office on Friday 

3 October 2003 be returned by the Independent Commission Against Corruption to the President of the 
Legislative Council by 5.00 pm on Friday 5 December 2003. 

 
 (2) That, on return, the material be kept in the possession of the Clerk until the issue of parliamentary privilege is 

determined. 
 
 (3) That by 5pm on Friday 19 December 2003, Mr Breen, the Clerk and a representative of the Independent 

Commission Against Corruption, jointly be present at the examination of the material, including electronic 
material already returned to the President and in the custody of the Clerk. Mr Breen and the Clerk will 
identify material which falls within the scope of proceedings in Parliament, that is: 
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   All words spoken and acts done in the course of, or for the purposes of or incidental to, the 

transacting of the business of a House or of a committee, and, without limiting the generality of the 
foregoing, includes: 

 
(a) the giving of evidence before a House or a committee and evidence so given, 
(b) the presentation or submission of a document to a House or a committee, 
(c) the preparation of a document for purposes of or incidental to the transacting of any such 

business, and 
(d) the formulation, making or publication of a document, including a report, by or pursuant to an 

order of a House or a committee and the document so formulated, made or published. 
 
 (4) That a list of material considered to be within the scope of proceedings in Parliament (referred to as 

privileged material) be prepared by the Clerk and provided to Mr Breen and the ICAC by 5pm on Friday 19 
December 2003. 

 
 (5) That any material not listed as falling within the scope of proceedings in Parliament be immediately made 

available to the ICAC by the President. 
 
 (6) That the ICAC may, within a reasonable time, dispute any material considered to be privileged material in 

writing to the President of the Legislative Council, together with reasons for the dispute. 
 
 (7) That any privileged material not identified by the ICAC as being in dispute be returned to Mr Breen by the 

President. 
 
 (8) That the President immediately inform Mr Breen of any dispute, at which time Mr Breen may provide written 

reasons in support of his claim. 
 
 (9) That the President inform the House at its next sitting of any disputed claim, and table any documents 

provided by the ICAC or Mr Breen relating to the dispute. 
 
 (10) That the President will then set down consideration of the disputed privileged material as Business of the 

House on the Notice Paper for the next sitting day. 
 
 (11) That any material which the House determines as not within the scope of proceedings in Parliament be 

immediately made available to the ICAC by the President. 
 

(12) That any material which the House determines as within the scope of proceedings in Parliament remain in the 
custody of the Clerk, until the House otherwise decides, with a copy to be made available to Mr Breen. 

 
11. That this resolution be communicated by the President to the Commissioner of the Independent Commission 

Against Corruption. 
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Appendix  2 Letter from ICAC disputing claim of 
privilege, dated 20 January 2004 
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Appendix  3 Submission from Mr Breen, dated 10 
February 2004 
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Appendix  4 Submission from ICAC, dated 8 March 
2004 
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Appendix  5 Submission from Mr Breen, dated 10 
March 2004 
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Appendix  6 Minutes of Proceedings 
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Minutes of the Committee’s proceedings 
Note:  Asterisks indicate text which has been deleted as it is not relevant to this inquiry. 
 

Meeting No. 9 
 
Wednesday 25 February 2004, Parliament House, 1.05 pm. 

1. Members present 
Mr Primrose (in the Chair) 
Ms Fazio 
Ms Forsythe  
Miss Gardiner 
Ms Griffin 
Revd Mr Nile 

 
An apology was received from Mr Catanzariti 
 
In attendance: David Blunt, Velia Mignacca, Janet Williams. 

2. Confirmation of minutes 
Minutes no. 8 were confirmed on motion of Ms Fazio. 
 

 ************** 

5. Consideration of matter of privilege regarding the seizure of documents of Mr Breen by 
the Independent Commission Against Corruption 

  
Documents related to the reference received from the House on the matter of privilege regarding 
the seizure of documents of Mr Breen by the Independent Commission Against Corruption were 
distributed to the Committee for consideration.  
 
Resolved on the motion of Revd Mr Nile:  
 
That the Chair and Deputy Chair meet with the Clerks to discuss the process of the inquiry  

 
That the Committee meet during the week commencing Monday 1 March 2004 to consider this 
inquiry. 
 

6. Adjournment 
The Committee adjourned at 1.13 pm sine die. 
 

_________________________________ 
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Meeting No. 10 
 
Friday 5 March 2004, Parliament House, 10.02 am. 

1. Members present 
Mr Primrose (in the Chair) 
Ms Fazio 
Ms Forsythe  
Miss Gardiner 
Revd Mr Nile 

 
Apologies were received from Mr Catanzariti and Ms Griffin 
 
In attendance: John Evans, David Blunt, Velia Mignacca, Janet Williams. 

2. Confirmation of minutes 
Minutes no. 9 were confirmed on motion of Ms Forsythe. 
 

 ************** 
 

5. Consideration of matter of privilege regarding the seizure of documents of Mr Breen by 
the Independent Commission Against Corruption 

  
The Committee deliberated in relation to the reference from the House, dated 25 February 2004. 

  
The Clerk addressed the Committee, describing the process by which the material seized from 
Mr Breen’s office by the ICAC was examined and material falling within the definition of 
proceedings in Parliament was identified, in accordance with the resolution of the house of 4 
December 2003. 
 
An extract from the Committees Report on Parliamentary privilege and seizure of documents by ICAC, 
highlighting tests identified by relevant authorities for determining whether documents fall within 
the definition of proceedings in Parliament, was distributed to Committee members. 
 
The Committee deliberated. 
 
Resolved on the motion of Revd Mr Nile:  
 
That the Clerk prepare a comprehensive list of the disputed documents for the Committee to 
consider. 

  
That the Clerk prepare a document identifying relevant tests to be applied to determine whether 
or not documents fall within the definition of proceedings in Parliament. 

 
That letters be written to the ICAC and Mr Breen inviting them to provide any further 
submissions they may wish to make in relation to the terms of reference by 5.00 pm Wednesday 
10 March 2004. 
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6. Adjournment 
The Committee adjourned at 11.08 am sine die. 

 
  

_________________________________ 

Meeting No. 11 
 
Thursday 18 March 2004, Parliament House, 1.00 pm. 

1. Members present 
Mr Primrose (in the Chair) 
Mr Catanzariti 
Ms Fazio 
Ms Forsythe  
Miss Gardiner 
Ms Griffin 
Revd Mr Nile 
 
In attendance: John Evans, Lynn Lovelock, David Blunt, Janet Williams. 

2. Confirmation of minutes 
Minutes no. 10 were confirmed on motion of Ms Fazio. 
 

3. Correspondence 
The Chair tabled the following correspondence: 

Correspondence received: 
 Letter dated 8 March 2004 to the Chair from Ms Irene Moss, Commissioner, Independent 

Commission Against Corruption, responding to an invitation, dated 5 March 2004, to make a 
further submission in relation to disputed documents  

  
 Letter dated 10 March 2004 to the Chair from the Hon Peter Breen MLC, responding to an 

invitation, dated 5 March 2004, to make a further submission in relation to disputed 
documents 

  
 ************** 

Correspondence sent: 
 Letter dated 5 March 2004 from the Chair to Ms Irene Moss, Commissioner, Independent 

Commission Against Corruption inviting the Commission to make a further submission in 
relation to disputed documents. 

  
 Letter dated 5 March 2004 from the Chair to the Hon Peter Breen MLC inviting him to make 

a further submission in relation to disputed documents. 
  

 ************** 
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4. Consideration of matter of privilege regarding the seizure of documents of Mr Breen by 
the Independent Commission Against Corruption 

  
At the invitation of the Chair, the Clerk to the Committee briefed the Committee in relation to:  
 

• a document setting out proposed tests to be applied in considering the documents in 
dispute, as requested by the Committee at its last meeting; 

• verbal advice received during a conference with Bret Walker SC on Friday 12 March 
2004; and 

• a list of the documents in dispute, prepared by the Clerk, as requested by the Committee 
at its last meeting. 

 
The Committee deliberated. 
 
Resolved on the motion of Revd Mr Nile: That the list of the documents in dispute be tabled and 
made available to members only and not published. 
 
Resolved on the motion of Ms Forsythe:  
 
That the Committee accept and adopt the proposed tests to be applied to the documents. 

  
That, having viewed the list of documents and having considered the submissions received and 
applying the proposed tests, the Committee finds that the documents fall within the scope of 
“proceedings of parliament.” 

 
That the Chair prepare a draft report for consideration by the Committee. 

  

5. Adjournment 
The Committee adjourned at 2.12 pm sine die. 

  
_________________________________ 

  

Meeting No. 12 
 
Wednesday 31 March 2004, Parliament House, 1.00 pm. 

2. Members present 
Mr Primrose (in the Chair) 
Mr Catanzariti 
Ms Fazio 
Ms Forsythe  
Miss Gardiner 
Ms Griffin 
Revd Mr Nile 

 
In attendance: Lynn Lovelock, David Blunt, Janet Williams. 
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3. Confirmation of minutes 
Minutes no. 11 were confirmed on motion of Ms Fazio. 

4. Consideration of matter of privilege regarding the seizure of documents of Mr Breen by 
the Independent Commission Against Corruption 
The Committee deliberated. 
 
The Committee considered the Chair’s draft report. 
 
Resolved, on the motion of Revd Mr Nile: That the report be adopted. 
 
Resolved, on the motion of Ms Fazio: That the report be signed by the Chair and presented to 
the House. 

5. Adjournment 
The Committee adjourned at1.25 pm sine die. 

  
_________________________________ 

  
  


